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What is this about?

In a resolution, the Bundestag has called on the Federal Government to advocate for changes
to EU law at the EU level before the expiry of the transitional arrangement for customer in-
stallations introduced in the Energy Industry Act (EnWG), in order to expand the legislature’s
scope for action and permit corresponding decentralised energy supply configurations. The
starting point in this regard is the Directive on Common Rules for the Internal Market Electric-
ity! , which must be amended or supplemented accordingly to ensure legally secure solutions
for decentralised energy supply in the future. We support this approach with a concrete pro-
posal.

Why is it necessary to amend the Directive on the Internal Market for Electricity?

Without amending the Directive, massive negative consequences for the expansion of decen-
tralised energy supply, particularly for building-integrated photovoltaic systems, are
to be expected. The concept of the customer installation provides the basis for a wide range
of supply models, such as tenant-generated electricity or communal building supply, through
which tenants can be supplied with decentralised, affordable energy. If this basis is removed,
not only will a large number of existing projects be at risk of being scrapped, but the develop-
ment of new decentralised supply systems will also come to a standstill, to the detriment of
tenants; this is particularly true when compared to single-family homes.

Furthermore, building owners are under massive pressure to install additional PV systems
due to existing solar installation mandates in the German federal states and as part of the
implementation of the EU Energy Performance of Buildings Directive (EPBD). The framework
conditions under which electricity can be distributed and used on-site play a decisive role here.
Building owners must not be automatically subject to other, additional regulatory obligations
simply because of one legal requirement.

What might the structural adjustments look like?

The distribution network is defined for the first time in the Directive in Article 2, as postulated
by the ECJ. The traditional ‘domestic distribution system'’ is excluded from the definition. Fur-
thermore, energy facilities that are insignificant for ensuring effective and undistorted com-
petition in the supply of electricity are excluded. The wording of the latter exception is based,
as far as is reasonable and possible, on the current exception in Section 3(65) of the Energy
Industry Act (EnWG). The criteria of insignificance for competition and of non-discriminatory
and free access are incorporated. Furthermore, in the interests of legal certainty, a quantita-
tive threshold is defined as a safe harbour, up to which the installations are in any case insig-
nificant for competition and thus the provisions of the Directive applicable to distribution net-
works do not apply.

" DIRECTIVE (EU) 2019/944 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 5 June 2019 on common
rules for the internal market for electricity and amending Directive 2012/27/EU.
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What might the amendment look like in concrete terms?

Definition of the distribution network

‘Distribution network” means a network used for the transmission of electricity at high, medium or
low voltage intended for sale to wholesalers and end customers, with the exception of an energy
facility used for the transmission of electricity within a building, and with the exception of a compe-
tition-neutral energy facility for the transmission of electricity

Definition of ‘energy facility’

‘Energy facility’ means a facility for the generation, storage, transmission or supply of electricity,
insofar as it does not serve solely to transmit signals; this includes end customers’ distribution sys-
tems

Definition of a competition-neutral energy facility for the transmission of electricity

“Competition-neutral energy facility for the transmission of electricity” means an energy facility for
the transmission of electricity which is insignificant for ensuring effective and undistorted competi-
tion in the supply of electricity and which is made available to anyone, free of charge and without
discrimination, for the purpose of supplying connected end customers via transmission, irrespective
of the choice of energy supplier; an energy facility for the transmission of electricity is in any event
insignificant for ensuring effective and undistorted competition in the supply of electricity if it com-
plies with two of the following limits:

a) No more than 20 buildings are connected to the energy system

b) No more than 500 end customers are connected to the energy facility

¢) The area supplied by the energy facility does not exceed 15,000 square metres

d) The annual amount of energy transmitted by the energy facility is no more than 2 GWh

What are the reasons behind this proposal?

Where EU law contains provisions to protect competition, it also includes so-called de minimis
clauses or appreciability criteria.

Under Article 101 TFEU (antitrust law), the unwritten criteria for ‘appreciable’ distortion of com-
petition and impairment of trade between Member States have developed. Under Article 107
TFEU (state aid), there are exceptions for so-called de minimis aid. The quantitative definition
of ‘appreciability’ and ‘de minimis thresholds’ is set out in secondary legislation (guidelines and
regulations).

This fundamental principle can also be applied to the present issue.

From a European perspective, the regulatory and competition-related principle, which encom-
passes relevant proportionality considerations, must be reflected in the Directive on the
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Internal Market for Electricity. Otherwise, there would be a contradiction with European pri-
mary law. This is ensured by the proposal.

Furthermore, it must be borne in mind that the principle of proportionality in regulation is
inherent in the Directive on the Internal Market for Electricity, as demonstrated in particular
by the possibility of applying for a derogation under Article 66 for small interconnected net-
works. This principle of proportionality must be implemented more consistently in the Di-
rective and, above all, must be reflected in the definition of what constitutes a distribution
network with the corresponding numerous regulatory obligations. This will prevent an other-
wise inexplicable contradiction with other European Directives. If, for example, the EU Energy
Performance of Buildings Directive (EPBD) mandates solar installations for buildings across
the EU, this cannot and must not automatically result in the operators of such installations
being subject to the extensive regulatory framework applicable to a network operator. This
would massively undermine the objectives of the EPBD.

The term ‘energy facilities’ is excluded in order to align with the existing provisions on so-called
customer installations in the Energy Industry Act (EnWG). No further criteria are required be-
yond insignificance for competition and non-discriminatory and free access. These terms,
such as ‘a geographically contiguous area’, inherently involve difficulties in definition (what
constitutes contiguity?). For the proposed exemption, the inclusion of further criteria is also
not necessary. The key characteristics are ‘insignificance’ for competition and non-discrimina-
tory and free access.

In order to quantify the “insignificance” in terms of competition, the proposal draws on the
case law of the Federal Court of Justice (BGH) regarding the previous national definition of
customer installations. According to this, “as a general rule, a facility cannot be classified as in-
significant for the purposes of competition if several hundred end users are connected to it, the
facility supplies an area of well over 10,000 m? the annual volume of energy transmitted is expected
to exceed 1,000 MWh by a significant margin, and several buildings are connected.” Furthermore,
the BGH states: “If, on the other hand, the size of the energy plant falls short of the specified values
in several of these respects, it is generally a customer installation that is insignificant for ensuring
effective and undistorted competition in the supply of electricity and gas.” However, in order to
meet growing demands, for example regarding e-mobility, photovoltaics and the expansion
of CO,-free heat supply, the relevant values - particularly the annual volume of energy trans-
mitted - should be significantly higher than the figures cited by the BGH.
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What are the advantages of the proposal?

The proposed amendment takes into account regulatory and competition considerations, in-
cluding appropriate proportionality assessments, and, by defining a competition-neutral en-
ergy facility, enables a simple and, above all, legally certain application of the exemption, pro-
vided that the ‘appreciability criteria” defined as a safe harbour apply. This can bring about a
legally certain solution for large parts of the housing sector.

At the same time, it remains possible to demonstrate that even installations which do not
meet the ‘appreciability criteria” are insignificant and may benefit from the exemption.

The ‘appreciability criteria” are set out directly in the Directive and not in
a guideline binding (only) on the Commission. The ‘appreciability criteria” can thus be trans-
posed into national law by the Member States.



